Chapter 6
Sex and Marriage

1. Must marital partners be sexual partners?

In contemporary North America, the legal answer to this question is simple:  No.  Since there is no pre-marital test to prove sexual potency, then, obviously, one need not consummate their marriage by engaging in sexual intercourse. Hence, people whose sexual organs have been so damaged they can’t have intercourse are allowed to marry as can anyone who, for whatever reason, is impotent (see Wasserstrom 1975, p. 217).  Nonetheless, sex has typically been thought to be a part of marriage. Until recently, for example, a couple applying for a marriage license was required to have a blood test. Though widely believed to have something to do with the compatibility of blood types for the couple’s possible future children, the tests were actually aimed (and still are in approximately seven states), at detection of  various types of communicable diseases and particularly for sexually transmitted diseases, like syphilis. The laws were constructed in the 1930’s when syphilis was relatively common and for which there was no cure. But once treatments were found for these diseases, blood test requirements for marriage slowly stopped being enforced and eventually were done away with (Shmerling, 2011). The perceived need for these tests (and indeed also for the false belief regarding ‘compatible’ blood types) only made sense, of course, under the assumption that people who got married would engage in sex and reproductive sex at that. Moreover, the Christian tradition, amongst others, has held that a marriage is not valid until it has been sexually consummated and husband and wife have become “one flesh,” as it says in the Bible (Genesis 2:24; Matthew 19:5; Ephesians 5:31). Indeed, the Roman Catholic Church has held that even sexual intercourse between the husband and wife is not a consummation of their marriage if they are using artificial forms of birth control. 

The Bible, in fact, goes even further than this and regards sexual intercourse as a duty one owes to one’s spouse: “The husband should fulfill his marital duty to his wife, and likewise the wife to her husband. The wife's body does not belong to her alone but also to her husband. In the same way, the husband's body does not belong to him alone but also to his wife. Do not deprive each other except by mutual consent … (1 Corinthians 7:3-6). As a result of this edict, it was thought, at least until the late 1970s, that by getting married, a wife had consented to sex with her husband whenever he wanted: hence, spousal rape was conceptually impossible because by definition marital sex was always consensual. Fortunately, that view and the law have been replaced with one where a spouse must consent to every instance of sexual activity. 
Despite this change in the law and of religious obligation, marriage and sex continue to be closely linked in popular belief, as is made clear in the following playground song:
Dave and Joy
Sitting in a tree:
K-I-S-S-I-N-G
First comes love,
Then comes marriage,
Then comes baby
In a baby carriage.
The song describes how the progression of intimate relationships is supposed to proceed. First, you fall in love (with a person of the opposite sex), then you get married, and then you have sex, which produces children. More generally, we could say that the song expresses succinctly what Frederick Elliston (1975) has called the “Western norm of sexuality.” This norm suggests that: (1) there is a natural link between sexual intercourse and reproduction; (2) that children require the stability of a “family,” which is typically taken in our society at the present time as one mother and one father; (3) we are, therefore, justified as a society in promoting the establishment of a “family” through a variety of laws and policies, which include, most prominently, reserving the legal right to marry to a union of one man and one woman only. This norm has a long history in Western thought, dating back at least to Plato in the 4th century BCE. In his late work, The Laws, Plato maintains that marriage and reproduction are so important to society that we should think of them as social responsibilities, and not, as we tend to do today, as personal choices with an aim to individual fulfillment. Indeed, Plato held that we should construct laws to enforce this responsibility. He suggested that people who hadn’t married by the age of 35 be required to pay a fine, which is ironic because Plato, who lived into his seventies, never married and never had children. 

The Ancient Greek historian, Xenophon, agreed with Plato’s view that the primary purpose of marriage was the production of children and added that marriage also efficiently divided labour between women’s work inside the home and man’s work outside of it. Oddly, however, love between a husband and wife was not expected or common; perhaps even odder from a contemporary perspective was that marital sex was not associated with pleasure. Pleasurable sex, for the husband at least, was sought outside the marriage, as is made clear in the following passage taken from a court case at the time: “Mistresses we keep for pleasure, concubines for daily attendance upon our persons, and wives to bear us legitimate children and be our housekeepers” (cited in Hunt, 1959/1994). 

The sex lives of wives, however, were dramatically different. In order to assure that a wife only had sex and reproduced with her husband, there were strictly enforced laws that provided severe penalties for adulterous women. The husband could “dismiss” or “put away” his adulterous wife. Indeed, when adulterous women were seen in public, they could even be punished by people outside the marriage. This view of women as dangerously and indeed sinfully sexual can be traced all the way back to the story of the Garden of Eden. Remember that Adam is led astray by Eve. It is she who encourages Adam to eat the forbidden fruit of the tree of knowledge. As the story continues in Genesis we discover that sex and reproduction only begin after the fall from our state of grace; they were not part of life in the idyllic Garden of Eden.. Contrast this account of the beginning of sexual sin to the virginal Mary whose pregnancy is the result of Immaculate Conception rather than sexual intercourse. In Christianity, then, we get a completely bifurcated view of woman, especially with respect to sex. Virginal women were pure, but those who engaged in sexual intercourse were tainted and often thought of as the cause of men’s downfall.  As Saint Augustine said: “Through a woman we were sent to destruction; through a woman salvation was restored to us” (Sermon 289, ii.). 
In this context, marriage was seen as the only way to contain the sin of sex.  Immanuel Kant, in the eighteenth century, had an interesting take on this matter. One of Kant’s principles for moral action (which he called “the categorical imperative”) was that we not use people solely as a means to an end (cf., Kant, 1996). When we do so, we turn a person into a mere object or thing and this, Kant said, violates the inherent dignity of human beings. He maintained that sexual interactions always ran the risk of immoral behaviour as we used another as a thing to gratify our sexual desires. As he put it: “Sexual love makes of the loved person an Object of appetite; as soon as that appetite has been stilled, the person is cast aside as one casts away a lemon which has been sucked dry… as soon as a person becomes an Object of appetite for another, all motives of moral relationship cease to function, because as an Object of appetite for another a person becomes a thing and can be treated and used as such by everyone” (Kant, 1963, 163). Only in marriage can we be absolved from this sort of immoral behaviour. We do so according to Kant, because in marriage “I yield myself completely to another and obtain the person of the other in return, I win myself back; I have given myself up as the property of another, but in turn I take that other as my property, and so win myself back again in winning the person whose property I have become. In this way the two persons become a unity of will’ (Kant, 1963, 167).
Many within the Christian tradition, however, thought that even sex within marriage was clearly taken to be a distant second best to remaining pure through celibacy. Thus, Saint Paul wrote that it would be best if all men could remain celibate like him. But, for those who “cannot exercise self-control, they should marry. For it is better to marry than to burn with passion [or lust]” (1 Corinthians 7:9). Saint Augustine even advised newly married people to refrain from sexual intercourse and, when they could not contain their sexual urges, to engage in sex only for the sake of producing children. Hence, as Morton Hunt tells us (1994, p.123), love and sex, even within marriage, were seen as completely separate: love was considered God’s business while sex was seen as the Devil’s. For great periods throughout Western history, then, what Elliston called the Western Norn of sexuality was not in existence. Marriage allowed for the possibility of legitimate sex, but only for the purposes of reproduction, not as an expression of love, and certainly not for its intrinsic pleasure.  Hence, we see repeatedly through Western history that husbands and wives did not look upon their spouse with love, and rarely for sex.

Consider courtly love in the medieval period. From a contemporary perspective, the most surprising aspect of courtly love was that it wasn’t directed to one’s marriage partner. In the wealthy, aristocratic classes at least, marriage was typically arranged and was done so on the basis of considerations of wealth and politics. Love was something to be pursued outside of marriage, a point made clearly in 1174 CE by the Countess of Champagne, who was considered an expert in the topic: “We declare and we hold as firmly established that love cannot exert its powers between two people who are married to each other. For lovers give each other everything freely, under no compulsion of necessity, but married people are in duty bound to give in to each other’s desires and deny themselves to each other in nothing” (Cited in Hunt, 1994, pp.143-144.)  

But just as courtly love was not directed to one’s marriage partner, neither was it directed towards sexual intercourse. Rather, it was a type of ‘pure’ devotion. The 13th century Italian poet, Dante, is a perfect example of this sentiment regarding his love for Beatrice, who became his muse. As he recounts it in his Vita Nuova, he first met her when he was nine years old and immediately began to worship her. But, as Hunt (1994, 168) points out: “He never spoke a word to her, and scarcely hoped to; he made no efforts to meet her and saw her only at rare intervals. As for intimacies, even to think of them would have been totally impossible. Beatrice was perfect, goddess-like, and a source of spiritual guidance, rather than a flesh-and-blood female.”

Despite differences between the historical conceptions of love, sex, marriage, one constant has been the view that the main function of marriage has been to have and raise children. That is, despite radically different views historically of the morality of adultery, the nature of men and women (and hence of the ‘place’ of husband and wife), and the place of love within a marriage, we have thought pretty consistently that marriage is primarily about children. This view about the primary purpose of marriage remained at least until the middle of the twentieth century. According to Robin West (2007, pp 1-2), at that time, 
meant a lifelong union, sanctioned by state, community, and faith, between a man and a woman that hopefully would be blessed with children. A man contemplating marriage would expect to take on responsibility of being head of the household. He would be responsible for the economic support of his dependents, including his wife, and he would be charged with the duty of making decisions on behalf of his family …. A woman contemplating marriage would expect to enjoy her husband’s economic support, and would be charged with the daily tasks of raising their children, as well as the domestic chores involved in maintaining a household. They would both expect lifelong, monogamous sexual intimacy and affection form the other. Both husband and wife, if this pact were honored, would achieve considerable social acceptance from their larger community in the process. 
While this ‘traditional’ conception of marriage is only about 60 years old, it is drastically different from our current conception, perhaps particularly with respect to the roles to be played by husband and wife. A husband is not now typically viewed as the sole head of household, nor is he the only breadwinner. Only a relatively small percentage of wives now work exclusively inside the home; in 2000, 77% of women between 25 and 54 were in the workforce (Porter, 2006). And, theoretically at least, child rearing and household chores are now split between a husband and wife.  While marriage partners typically plan on a lifelong, monogamous relationship, this combination is increasingly rare. Though exact statistics for adultery are quite varied, different studies indicate that between 20 to 60% of married men cheat as do about 20 to 50% of married women (Buss and Shackelford, 1997; Drukerman, 2007) with a combined probability between 40 and 76%  that at least one member of a married couple will have an affair over the course of a marriage (Thompson, 1983). 
Many people think that such moves away from the traditional view of marriage have placed the institution in serious peril, and some have argued that we must return to what they perceive as the core values and function of marriage. One particularly acute point of contention that has arisen recently is whether a marriage must consist of one man and one woman. We turn to this issue in the next section. 

2. Who should be allowed to marry?
The traditional answer to this question is one adult female and one adult male. But over the past number of years, there have been calls for a radical change to allow people of the same sex to marry one another. John Corvino has been a leading representative of this “marriage equality” view. He claims that,

Generally speaking, it is good for human beings to commit to someone else to have and to hold, for better or for worse, and so on, for life. It is good, regardless of whether they happen to be straight or gay. It is good, not only for them, but also for their neighbors, because happy, stable couples make happy, stable citizens. And marriage helps sustain this commitment like nothing else (Corvino and Gallagher, 2012, p.180 – italics deleted).

Maggie Gallagher, co-founder of the National Organization for Marriage, which has been a leading voice in the argument to retain the traditional view as the union of one man and one woman, has opposed same-sex marriage. Her arguments fall into two broad camps: definitional, a priori arguments and consequentialist, a posterior ones.  The “Definitional Argument” asserts that “treating same-sex unions as marriages … is not true” (98). Just as ‘giving birth to a child’ is necessary for someone to be classified as a mother, to use Gallagher’s example (Corvino and Gallagher, 2012, pp. 103ff), so ‘union between a man and woman’ is necessary for a couple to be classified as married. The reason for this, in turn, is that only a union of opposite sex couples can produce children. Hence, even if same sex unions can be everything else a marriage can be – though Gallagher clearly doesn’t believe this given some of her consequentialist arguments, which are discussed below – they are definitionally excluded from being “marriages.” 

In order for Gallagher’s argument to work, “marriage” must be a special kind of definition. In particular, it can’t simply pick out the legal and/or social meaning of a term for these nominal types of definition are subject to change. For example, to use another of Gallagher’s examples, a “corporation,” though “real,” does not refer to anything “in nature.” It refers rather to something constructed (in this case, via the law) and its meaning can be changed simply by changing the law. “Marriage” and “mother,” however, “refer to a natural phenomenon that the law does not create or control” (Corvino and Gallagher, 2012, p.103), according to Gallagher; hence, marriage and mother refer to “natural kinds.”  

There is a great deal of work that has been done on the nature of language and much dispute about whether there are ‘natural kinds’ out there which language unproblematically connects to.  We won’t enter into this debate here. Instead, at least for the sake of argument, let’s agree for the moment that there natural kinds. The question then becomes whether the terms ‘mother’ and ‘marriage’ refer to such kinds. As Corvino argues (Corvino and Gallagher, 2012, pp. 21-44 and 180-185), there seems good reason to think that they do not. For example, we often refer to a woman who has adopted a child as a “mother” even if she has no biological children, as Gallagher herself admits (103). So the analogy here does not establish its point and we are left asking the question why marriage must necessarily refer to a biological fact and not a legal/customary one.  Historically, arguments of this sort have fallen into the natural law tradition, which seeks some essential teleological function that something must do in order to be considered to be a thing of the kind in question. Thus, for example, an acorn must potentially be capable of growing into an oak tree: this is its essential telos or function. The “new-natural-law theorists” claim that the essential feature of marriage is that it be a “comprehensive union which includes the biological union of coitus” (188). The problem here is that married heterosexual couples who are incapable of having children are not prevented from marrying, nor does Gallagher think they should be (cf. 185-187). 

Gallagher’s consequentialist arguments take a number of forms, the most important of which focuses on the harms she believes will befall children if we allow same-sex marriages. Here, Gallagher moves from the claim that children typically do best when they are raised by their own married biological parents to the conclusion that we shouldn’t therefore allow same-sex couples to marry. Corvino maintains that there are three different forms of this argument, which he labels (1) The Emboldening Argument, (2) The Message Argument, and (3) The Stretching Argument.

The Emboldening Argument suggests that “extending marriage to same-sex couples would encourage (or “embolden”) more of them to have children” (Corvino and Gallagher, 2012, p. 50). But this begs the question since it assumes that it is a bad thing for same-sex couples to have children. This is exactly what needs to be proved, however, and can’t simply be assumed. Is there any reason to believe that children raised in same-sex families fare badly? On the whole, there aren’t. While there are a number of studies indicating that children do better when they are raised in stable families with their ‘biological’ parents – as opposed to being raised, e.g., in single parent families or families with one biological parents and one step-parent – these studies include adoptive parents in the category, “biological” parents (46 ff.). Moreover, there is lots of evidence that concludes that children of same-sex couples do just as well as children raised in opposite-sex couples. Indeed, in the longest longitudinal study of its kind, Nanette Gartrell and others have shown that 17 year olds of lesbian mothers rate more highly in social, school/academic, and total competence and significantly lower in social problems such as rule-breaking and aggression than their age cohorts raised in other settings, such as in a ‘typical’ family of one mother and one father (e.g., Gartrell & Bos, 2010).

One thing we must also be mindful of in assessing arguments of this sort is that there will be lots of variance within the groups being compared. Hence, some children of single parents will do exceptionally well while some children in opposite-sex marriages will fare badly. As a result of this variance, it is difficult to make across the board, general claims about who should or should not have children. Indeed, if we knew that, we might be justified in requiring people to get a license to have children, and refuse a license to those particular prospective parents that we thought would make bad ones. But we simply don’t have this kind of knowledge in anything but a general way with lots of variations. One thing that does seem perfectly clear, however, is if the interests and welfare of children is our goal, then we ought to concentrate on efforts to ensure they are free from abuse, are housed safely, fed adequately, and educated well; not on the issue of whether same-sex couples should be allowed to raise or adopt children.
The “Message Argument” also works from the claim that children do best when raised in a stable family consisting of their biological parents. Attention then turns to the fact that men in particular often walk away from their families leaving their children to be raised in less than ideal circumstances – e.g., in a single parent families or in a family with a step-parent. In order to combat this tendency of fathers, we need to ensure that adults recognize that “children need  mothers and fathers, that societies need babies, and that adults have an obligation to shape their sexual behavior so as to give their children stable families in which to grow up” (Gallagher, 2003, p.23). However, if we allow same-sex marriages, we are not sending this message, according to Gallagher. Rather, 
Same-sex marriage would enshrine in law a public judgment that the desire of adults for families of choice outweighs the need of children for mothers and fathers. It would give sanction and approval to the creation of a motherless or fatherless family as a deliberately chosen “good.” It would mean the law was neutral as to whether children had mothers and fathers. Motherless and fatherless families would be deemed just fine (Gallagher, 2003, p.24).

As we have just seen, though, the basic premise here – that children do best and therefore need their biological mother and father – is false, and so the argument is weak. Several other points used in the critique of the emboldening argument can also be used here: e.g., that there are other, and better ways to ensure that children fare well than to oppose same-sex marriage. Additionally, we must also be wary, Corvino cautions us (2012, p. 55), about moving from a claim about an ideal to claims about what is necessary or mandatory. We rarely make this move, and for good reason. Imagine moving from the claim that ideally children should be in families that are well-off financially to the claim that couples with low incomes not be allowed to reproduce. One of the reasons such an argument would be unacceptable is that lots of children raised in non-ideal settings do perfectly well.
Corvino points to additional problems with the message argument. It sends a message that marriage has only one message to send – that children need their own biological parents. Besides the importance of children, though, marriage sends out – or can send out – important messages about lots of other things such as the importance of love, of having someone to support you, and of you to support them. Finally, excluding a group from marriage also sends a message. “When we consider other groups who were once excluded from marriage – notably, slaves and prisoners – that message is pretty clear: you are less than a full citizen. Your relationships aren’t ‘real’; your families don’t matter” (Corvino and Gallagher, 2012, p. 58).
The “Stretching Argument” maintains that if “marriage is expanded to include same-sex couples, norms of fidelity and other important rules will no longer be seen as core features of marriage …. The result will be more out-of wedlock births, more divorce, and more broken homes for children” (Corvino and Gallagher, 2012, p.190).  According to Gallagher, norms of fidelity for heterosexual couples will be altered if we allow same-sex marriages because the norms of gay male couples in particular allow for far more promiscuity and adultery. This will send a message to straight married couples that it is okay to cheat on your spouse. In response, while it is true that gay male couples are less committed to fidelity than heterosexual (and lesbian) couples, it is hard to see, as Corvino points point, how this behavior of a very small group will alter the behavior of heterosexual couples. Certainly other norms and ideals of heterosexual marriage have remained in the face of alternative lifestyles and behavior. “In terms of raw numbers, there are probably more straight “swingers” than there are gay men, and yet (as Gallagher documents) people still overwhelmingly expect sexual exclusivity in marriage. There are ‘commuter marriages,’ and yet people still associate marriage with co-habitation and mutual domestic care, etc. There are marriages where spouses are scarcely apart, marriages where they take separate vacations; some with frequent sex, some with infrequent sex; some with a highly gendered division of labor, some that defy gender expectations, and so on …. [M]arital norms endure even when individuals know how to think for themselves” (Corvino & Gallagher, 2102, p. 197).
We could also include slippery slope concerns as forms of the stretching argument. Such arguments in general maintain that once we move from the status quo, we will slide down a slope to a position that is much worse than where we began. For example, Rick Santorum, a former Senator and Presidential candidate for the Republican party, maintained that if we were to allow same-sex marriage we would inevitably slide down to slippery slope to allowing “man on child, man on dog, or whatever else the case may be (cited” in Corvino & Gallagher, 2012, p. 64).  For this argument to work, however, we would need to see a logical or a causal connection between allowing same sex marriages and things like bestiality and pedophilia. But there is no empirical evidence to this effect and there certainly seems no necessary logical connection between adult loving relationships and bestiality or pedophilia. 

Perhaps this is why critics of same-sex marriage who use a slippery slope argument typically refer to worries about polygamy rather than bestiality or pedophilia. That is, some folks argue, if we allow same-sex couples to marry, why not allow more than two people to marry as well? Unfortunately, there just doesn’t seem to be any evidence that places that have allowed for same-sex marriage have in fact then proceeded to allow polygamous marriages. Indeed, if we look at the groups in the United States who support polygamy, such as certain fundamentalist offshoots of Mormonism, then we find that these people are absolutely opposed to same-sex marriage. The logic version of the slippery slope argument here is, however, more complex. The argument here maintains that the reasons provided in support of same sex marriages also support polygamous marriages. To assess this, we need first to see what reason is put forward to support same sex marriages. As noted above, besides a right based argument, Corvino has put forward a consequentialist argument in support of same-sex marriage, which says, in effect, that allowing same sex couples to marry promotes both individual and societal good. On the face of it, these reasons appear as if they would support loving polygamous groupings. However, the most typical form of polygamy, as Corvino points out (2012, 67) “tends almost always to be polygyny, where one man has multiple wives…. The usual result is a sexist and classist society where high status males acquire multiple wives while lower-status males become virtually unmarriageable. In that sense, examined from a social-policy point of view, polygamy actually undermines our ‘mutual-lifelong-caregiving’ goal: if we want to ensure that as many people as possible form stable family units, we should be wary of allowing any one individual to make multiple spouses.” 
But not all polygamous relationships will raise the sorts of problems Corvino points out. Let us, then, look more carefully at polygamy to decide whether multiple partners ever ought to be allowed to marry. 
Certainly polygamy has existed in various societies throughout history. For example, many of the early prophets and the patriarchs discussed in the Old Testament had multiple wives. Indeed, polygyny was allowed in the Jewish faith until approximately 1000 CE. There is, however, no mention of polygamy in the New Testament and the early Christian Church did not recognize it. But some Protestant sects who broke away from the Roman Catholic Church in the sixteenth century did allow for polygyny. Hence, Martin Luther, the founder of Lutheranism, wrote that, "I confess that I cannot forbid a person to marry several wives, for it does not contradict the Scripture. If a man wishes to marry more than one wife he should be asked whether he is satisfied in his conscience that he may do so in accordance with the word of God. In such a case the civil authority has nothing to do in the matter" (see Joyce, 1933). But no form of polygamy ever became common in mainstream Protestantism. It has, however, been a part of several other religious groups in the West, particularly the Mormons, who accepted polygyny from the time of their origin in the early nineteenth century until they disallowed the practice in 1890. Several splinter groups, such as Fundamentalist Church of Jesus Christ of Latter-Day (FLDS), left the Mormon Church and continue to practice polygyny to this day. In fact, the leader of the FLDS Church, Warren Jeffs, was found guilty of sexual assault and aggravated sexual assault of children (some of his wives) and is currently serving a life sentence in Texas. 

Jeffs’ case is instructive. His father, Rulon Jeffs, was also leader of the FLDS and had approximately twenty wives and sixty children. When he died, his son Warren married all of his widows in order to solidify his political hold over the leadership of the FLDS. He married several other women as well, and arranged a number of marriages for several of his followers. Many of these matches were between older men and young girls who had not even yet reached the age of consent (Krakauer, 2003). This leaves us with a sense of polygamy as rather archaic and entrenched within an exceedingly hierarchical and patriarchal system where women (and girls) are treated as little more than chattel who have little or no autonomous control over their lives. Clearly, if this is what all polygamy looks like, then we would have good grounds for dismissing it out of hand as a legitimate form of marriage. A number of critics have argued along these lines against polygamy. Thom Brooks (2009), for example, maintains that almost all forms of polygamy are cases of polygyny and in these types of marriage, women are at greater risk of a whole host of harmful effects. According to empirical studies that Brooks cites (2009, pp. 5-7), women in polygynous marriages are at a higher risk of suffering from low self-esteem, powerlessness, lack of autonomy, depression, emotional abuse, and are more likely to contract STIs from their husbands. They thus tend to experience less marital happiness, and have more problematic mother-child relationships. Moreover, the children of such marriages are also at higher risk of developmental and behavioral issues. 

These are all serious problems for polygamy. Yet, there is room for critical response to these arguments since, as the feminist philosopher, Chesire Calhoun (2005, p. 1039), has written, “Gender inequality is a contingent, not a conceptual, feature of polygamy.”  The studies to which Brooks refers, for example, were all conducted in very patriarchal, traditional communities – in Bedouin communities in the Middle East; in Niger and Nigeria in Africa, and in Mormon communities in the southwestern U.S., especially Utah. Is it possible, as Martha Nussbaum (2008, p. 197) asks, to find a “sex-equal polygamy” where power is not asymmetrical, and the autonomy of both men and women is respected? If there were, then we might be able to justify such forms of polygamy.

This is the sort of polygamy endorsed by groups such as Loving More, which has advocated for what they call polyamorous marriage for decades. Polyamory is, they suggest, a form of “romantic love with more than one person [which occurs] honestly, ethically, and with the full knowledge and consent of all concerned” (Loving More, nd)  In her article on polyamory, Elizabeth Emens (2004) details four contemporary Americans living in polyamorous relationships who may live up to Nussbaum’s ideal of “sex-equal polygamy.” They form a diverse group. April Divilbiss is married to two straight men. Though they once tried a threesome, they were dissatisfied with that and April sleeps with her two husbands separately.
 Adam is a bi-sexual man who is married to Amber and also has romantic relationships with two bisexual men. They do not all live together, though one of the male lovers lives in an apartment in the same building as Adam and Amber. They all have some relationship with other members in the group, but Amber is neither bisexual nor poly though “she does not need the person she’s with to be the same way” (Emens, 2004, p. 313). Elizabeth Joseph is a lawyer who lives in Utah with her husband and his eight other wives. Elizabeth actually shares a house with one other wife. Some of the wives have had group sex with their husband but typically sex occurs between one wife and the husband, an event which is scheduled in advance by appointment. Finally, Dossie Easton, coauthor of The Ethical Slut, has been a bi-sexual polyamorist ever since she left her abusive husband in the late 1960s. 

Clearly, the relationships briefly described here are quite different ranging from a rather traditional Mormon polygynous relationship to ones which involve rather promiscuous sexual activity outside of committed relationships. The participants in all of them, however, say that despite some of the difficulties that their romantic relationships present, they are fully consensual and work better for these particular individuals than monogamous relationships would. Easton describes this when she says that she would never promise monogamy again because, in her experience, monogamy turned her into a “piece of property” (Emens, 2004, p. 318). Elizabeth, on the other hand, finds comfort in her relationship because it allows her successfully to juggle her career with motherhood and marriage, something which lots of women in monogamous marriages find difficult if not impossible to do. 
A vast majority of people remain unconvinced, however, and believe rather that whatever we call it, multiple partner sexual relationships are wrong. A 2009 Gallop Pole, for example, found that 91% of Americans were opposed to polygamy. (US News, 2009)  We seem to believe, as the US Tenth Circuit court put it, that “monogamy is inextricably woven into the fabric of our society. It is the bedrock upon which our culture is built” (cited in Emens, 2004, p. 291). According to Emens (2004), our thinking this way is based upon two quite different traditions -- one coming from science and another from literature. 
Within the scientific tradition, evolutionary psychologists and sociobiologists have argued that there are evolutionary benefits to monogamy over promiscuity (cf, Barash & Lipton, 2009). They suggest, e.g., that monogamy can aid in bi-parental care. Such care is especially necessary in species where infants are exceedingly helpless, such as in many bird species and, of course, in humans. Another reason for monogamy is “reciprocity.” As mentioned above, one of the threats to monogamy is that there often seems to be a biological advantage to cheating because doing so, for males at least, can produce more offspring. In game theory, this has been called the defect, or non-cooperation strategy. While pursuing such strategies in the short term may make sense, pursuing them with others over longer periods of time produces sub-optimal results. As the old saying goes, once bitten, twice shy, so defectors or cheaters simply aren’t trusted enough to allow into cooperative ventures. But these ventures often have tremendous benefits not available for individuals on their own. As a result, individuals will behave monogamously as the price to be paid for the benefits of cooperation. Barash and Lipton also discuss some fascinating (though speculative) material on ways in which our brains may be hard-wired toward monogamy. They discuss this issue under four different headings: attachment theory, neuroplasticity, mirror neurons, and hormones. Very briefly, attachment theory states that our relationships are built upon our first relationship with our mothers when we were helpless. Neuroplasticity is the theory that our brains can develop new pathways on the basis of our experiences and that our brains can even grow new cells. Mirror neurons are motor neurons that fire when we witness similar behaviors in others, and are thought to be important in our ability to empathize. Finally, the hormones in question -- oxytocin and vasopressin -- are thought to have a part to play in making us behave socially. Barash and Lipton summarize their thoughts on these processes/materials and their relation to monogamy in the passage below. 

Human beings have a profound need for attachment, beginning in infancy and continuing through adulthood. The benefits of attachment [apply] ... to childhood ... and adults as well. Attachment itself (at any age) is encouraged by standard psychological processes, such as reward and punishment, and facilitated as well by mirror neurons, which, by promoting empathy, make for benevolent, prosocial, interpersonal connections. All the while, these connections are being literally structured by the brain`s capacity for neural plasticity, in which nerve cells grow and brain regions develop in response to the continued interaction that defines attachment. And waiting in the wings, ready to provide an encouraging chemical environment, are those love-potion hormones, oxytocin and vasopressin, along with their gene-based receptors (2009, p. 128). 

Particularly evocative in the literary tradition supporting monogamy is the speech given by the character, Aristophanes, in Plato’s Symposium. Aristophanes tells us a mythical tale of the history of humans. At one time, we were round and were a combination of what we would now refer to as two people. We were, Aristophanes tells us, exceptionally happy at this time, but, as in the Garden of Eve story, we destroyed this by committing a sin – in this case, the sin of hubris, i.e., of thinking too much of ourselves and indeed thinking we were the equal of the gods. For this, Zeus split us in two. The punishment proved to be too severe, however, as people died of ennui, unable to go on with their lives given their extraordinary feelings of loneliness. Taking pity on us, Zeus inventing sex by moving our genitals around to the front and having us reproduce sexually (whereas previously we had reproduced by planting our seed in the ground, like grasshoppers, as Aristophanes tells us). Aristophanes makes it clear, though, that sex is a distant second best to the wholeness that we once had since it is temporary and involves only a small part of our bodies being put inside (or engulfing) a small part of our partners’ bodies. Hence, is we were asked what we really, really want,  we would reply that we desperately want to be made whole again – “to be rolled into one … to be together, day and night, never to be parted again” (192d). Hence, according to Aristophanes, love can be defined as the desire to be whole with “one’s others half.” Encapsulated in this short tale is our longstanding belief that there is one – and only one – person in the world who is our ‘other half’, the ‘soul mate’ who completes us and who makes a happy and fulfilling life possible.  
Unfortunately, these two traditional supports of monogamy are problematic. Scientifically, there is at least as much and probably more evidence to support promiscuity as there is for monogamy. “Monogamy is extremely rare in the animal world, … it simply isn`t ‘natural’ for animals or human beings” (Barash and Lipton, 2009, p. 13). Indeed, “out of about 4,000 mammal species, only a handful have ever been called monogamous”(Barash and Lipton, 2009, p. 27). The reason for this, it is argued,  is that being promiscuous, even when ‘mated’, has biological advantages and hence would be a selected for trait. This is perhaps more obvious in males since having sex with lots of females increases his chances for more children and hence for passing along his genes. Though the case is more complex and indirect for female infidelity, in many animal species a combination of presents, like food, and protection of their offspring serves to make females as well as males engage in extra pair coupling. This is confirmed by DNA evidence, which shows that offspring are often not the product of the coupled male’s sperm.
 

Moreover, the romantic myths of our undying love for only one person are far from the truth. Almost nobody engages in what Emens calls “super-monogamy – i.e., having only one sexual partner through one’s entire life. While figures are notoriously hard to come by here – polls indicate that men in various Western countries have between 9 and 30 female sexual partners over a lifetime while women in these same countries have approximately 4-17 male sexual partners over a lifetime (Lunau, 2009)
 And the percentage of men and women who have only one partner over an entire lifetime is decreasing precipitously as sexual mores change. (Beckford, 2011). And even “simple monogamy,” described as having only one sexual partner after marriage, is becoming less common as larger percentages of people who get married end up divorcing and remarrying. In short, our ideals and hopes with respect to monogamy are becoming further and further removed from the truth of the matter as displayed by our behavior. We are hence led to ask the question whether we truly believe in monogamy. 
Emens (2004) suggests that in addressing this question we consider the different attitudes and expectations we have between loving, sexual relationships, and friendships. Typically, we have a number of friends, and this presents, on the whole, no particular problems. For though jealousy can arise in the context of friendship, we typically take this to be a problem for the jealous friend. In contrast, jealousy is often thought to be constitutive of lovers, something which is perhaps most clear when two friends become lovers when they recognize that they are jealous of one another’s lovers. As Emens puts it: “Jealousy of one’s friend’s other friends is generally considered a problem for the one who is jealous, who should thus overcome the jealousy. By contrast, jealousy of a lover’s other lovers is generally considered a problem for the one who inspires the jealousy, who should overcome the impulse to be unfaithful to the lover” (Emens, 2004, p. 289).
Why should we feel this way? More specifically, why should we believe that feeling this way is correct? Emens suggest that the answer to this, and the “key reason for the opposition to polyamory is, somewhat paradoxically, the pervasive or potential failure of monogamy…. Many people engage in nonmonogamous behavior; many more have nonmonogamous fantasy lives. Indeed, one might go so far as to say that it is the rare person whose sexual thoughts only ever involve his or her partner in monogamy. Paradoxically, this mainstream impulse to nonmonogamy helps to explain the position of multiparty relationships beyond the pale of the marriage debates. Rather than prompting outsiders to identify with polyamorists, the potential of nearly everyone to imagine him or herself engaging in nonmonogamous behavior leads outsiders to steel themselves against polyamory and to eschew the idea of legitimizing such relationships through law” (Emens, 2004, pp. 283-284).
That is, for whatever reasons, the vast majority of us feel a strong urge to be non-monogamous. But we also feel that these desires are destabilizing, dangerous, and immoral. As a result of this concurrence of feelings, we created laws against polygamy and indeed against adultery as well. By punishing people we hope as a society to force people to conform to monogamous lifestyle. Have we been right in doing so? 
One way to think about this is to think once again what it is about marriage that we value, and then see if this is compatible with a polyamoras life. In his opinion piece, “The Power of Marriage,” conservative David Brooks (2003) writes that 
marriage makes us better than we deserve to be. Even in the chores of daily life, married couples find themselves, over the years, coming closer together, fusing into one flesh. Married people who remain committed to each other find that they reorganize and deepen each other's lives. They may eventually come to the point when they can say to each other: ''Love you? I am you.''

Robert Nozick (1989) made a similar but more expansive point when he maintained that love, and presumably marriage, changed us fundamentally in three ways: it changes our sense of happiness, our sense of autonomy, and our sense of identity. That is, in such loving relationships, my happiness is fused with the happiness of my spouse, and vice-versa; decisions, or at least important ones, are now made jointly, and in fact our identity fuses as well. If we accept these notions, at least for the sake of argument, then to fuse “into one flesh,” and ultimately give up one’s separate identity, requires a married couple to enter a zone of physical and emotional privacy for the rest of their lives. Polyamory transgresses the boundaries of the fused flesh, and thereby weakens the marital bond by intruding upon the privacy of the intimate and close pair. If A and B are lovers, and B and C are lovers, then part of A’s private life is exposed to C, while part of B’s private life is closed off to A. Even if A takes a lover D, so that A and B are in parallel situations, they may fail to establish a close enough relationship, because their intimacies with C and D make their own relationship less private while keeping a part of themselves inaccessible to the other. In this way, if one removes “the veil from all that is private and delicate in oneself” with more than one, then all that was private and delicate becomes “pulverized,” to continue Brooks’s metaphor, which I take to mean that relationships between sexual intimates can be coarsened or damaged through exposure to others. When this happens, the flesh never fully fuses or it comes apart, as well as the sacred bonds that conservatives regard as foundational to the social order.

Marriage as the fusion of two beings into one, who are stronger and better 
than they “deserve to be,” is an impossible achievement without commitments of sexual exclusivity, according to many conservatives (and liberals too). Not surprisingly, conservatives who accept same-­‐sex marriage then do so because they believe it will promote sexual exclusivity, i.e., monogamy, among more people. Liberals who support same-­‐sex marriage do so primarily because they believe it promotes equality, and they typically oppose polygamy because it appears to involve intolerable forms of inequality. For these reasons, both conservative and liberal proponents of same-­‐sex marriage push aside slippery slope questions, and believe that permitting same-­‐sex marriage does not involve questioning the superiority of monogamy, as Emens observes.


So how can Emens respond to the conservative marriage philosophy of David

Brooks? She seems to have several ways of responding. I will first identify some possible avenues of defense, and then elaborate them. I will focus my comments primarily on the rejection of polyamory and polygamy by conservatives, though at the end I will say something about liberal opposition to polygamy. The first line of defense is that polyamory and polygamy are not for everyone. The second is that polyamory and polygamy generally involve commitment
 and fidelity, though not sexual xclusivity with one person. And the third line of defense is that monogamy is not for everyone.

So let me start with the first. Once, when discussing with a friend another’s marital break-­‐up, she blurted out with particular intensity that if her husband ever violated the privacy of their relationship, this would probably end their marriage. She might be able to forgive a mere sexual betrayal, but if this also involved disclosing what she believed should remain private, that would be a kind of betrayal she could not forgive. If I understand my friend’s concern, it is that, when we are in a marital relationship with someone, we disclose aspects of ourselves to each other that we do not wish to disclose to others. One aspect of privacy involves being able to control sensitive information that others have about us. Our intimate partners have access to much sensitive information about us, and if they were to share it with others, we would lose control of it.


One painful part of divorce or the break-­‐up of an intimate relationship is the

loss of privacy in this sense. When lovers become adversaries, one way they often do battle is by violating each other’s privacy, either indiscriminately or by sharing sensitive information about one partner with future intimate partners. Polyamory, like divorce, seems to pose the threat of making too public what should (or what we want to) remain private. For instance, A and B have access to sensitive information about each other by virtue of their intimate relationship, and because they are also intimate with C and D, they all gain access to sensitive information about their lover’s other lover(s).

My friend’s concern with privacy may simply show that she is not a good candidate for a poly lifestyle. But, there are people who are less concerned about maintaining control over sensitive personal information, or they are confident they can exact commitments of respect for privacy from lovers that can endure. Since a poly person’s love relationships are less likely to end over a bitter sexual betrayal, they may feel more secure that their present or past lovers will not become hurtful adversaries. Emens mentions that poly writers endorse a value of “self-­‐possession,” which seems to involve not fusing their identity with another person in the ways that conservatives exalt.  Given that they seek to maintain a separate identity, and not dissolve their flesh into one whole, they may not require a secure wall of privacy around their intimate relationships in order to avoid being “pulverized.” In short, the first avenue of defense against conservatives is Emen’s response to the “paradox of prevalence,” which is to point out poly desires and dispositions are not universal.


A second line of defense is that polygamy and polyamory exhibit much of 
what conservatives value about marriage. Polyamory, and certainly polygamy, is not about casual sex. Those who are poly believe that sexual activities need not be limited to a single spouse or partner in order to realize the personal and social goods of intimate relationships. People who are poly can still make and uphold commitments to love and cherish each other, without requiring this commitment be exclusive of other such commitments. Love presumably is not a zero-­‐sum game, so that if A loves B, she has no less love to give to C. Indeed, people who are poly may be better able to uphold commitments of love and marriage, since they do not need to violate them in order to make room for new lovers and spouses. In short, if conservatives like gay marriage because it moves more people from a path of contingency to that of marital fidelity, they should like polygamy for the same reason.


Emens’s third possible line of defense that, for many people, supermonogamy 
and even simple monogamy are not workable. For whatever reasons, being compelled to limit their lovers to only one creates tensions that destabilize any possible intimate relationship.  For such people, compulsory monogamy is a recipe for infidelity and deception. If monogamy were not compulsory, then people who do not desire sexual exclusivity for themselves and their partners could disclose this and they would not make commitments they are unable to keep. There would then be fewer occasions for betrayal and deception in their intimate relationships. Emens states that people who are poly value self-­‐knowledge, radical honesty, and consent. A cultural context in which people can be more open about their poly desires would encourage people to confront their own sexual dispositions, relate them honestly to their potential intimate partners, and ensure that their poly relationships were consensual.  In short, monogamy does not fit all dispositions, and making it compulsory is really the problem, not the disposition itself. People with this disposition can lead moral married and sexual lives, full of commitment and fidelity, so long as they do not have to closet their poly desires.

Emens’s analysis and defense of polygamy show that many of the arguments 
made by conservatives and liberals for same-sex marriage apply to polygamy. One

argument we often hear is that the recognition and acceptance of same-­‐sex marriage does not threaten different-­‐sex marriage, or marriage itself, because same-­‐sex marriage is not for everyone, and so this new form of marriage will not undermine heterosexual marriage. A second common argument in favor of same-­‐sex marriage is that a lesbian or gay couple can make the same commitment to love and cherish each other, and uphold these commitments, as a heterosexual couple. And a third common defense is that heterosexual marriage is not for everyone and, in particular, for those disposed to love people of the same sex.  If we make heterosexual marriage compulsory, then a considerable number of people in our society will not be able to participate in the culture of commitment and fidelity, and thereby realize the personal and social goods of marriage. If these are good enough arguments for same-­‐ sex marriage, then they should be good enough for polygamous marriage based on poly desires and dispositions.

Let me end with the caveat that I do not believe these arguments justify forms of polygamy based on patriarchal values, or some other set of values not widely shared in our society. So it remains to be seen what forms of polygamy might develop when they are based on gender-­‐egalitarian forms of polyamory. Emens mentions a number of possibilities, including the 19th century utopian experiments with complex or communal marriage in the U.S. In a recent article in Slate, Libby Copeland (2012) discusses the “woman-­‐friendly roots of modern polyamory” in the free love ethic practiced by members of the Oneida, New York commune begun by John Noyes. She writes,

Despite its many faults, though, the system of complex marriage at Oneida amounted to remarkable progress for the women who lived there. Older  women were responsible for teaching young men exactly how to practice spiritual sex. Men were responsible for birth control by resisting orgasms during intercourse. Oneidan women generally had sex only with whom they wanted, which, as Oneida historian Spencer Klaw points out, “could not be said of numberless married women in the world outside” … … Free love rejected the tyranny of conventional marriage, and particularly how it limited women’s lives to child-­‐bearing, household drudgery, legal powerlessness, and, often enough, loveless sex.
In the 19th century, women surely had greater social equality under the system of complex marriage, than they had in a monogamous marriage where they were expected to obey their husband “masters,” and where their legal and social identities were merged into his. While monogamy improved for women in the 20th century, to assume that only this form of marriage is compatible with women’s social equality either ignores the historical and ethnographic record on both monogamy and polygamy (see, e.g., Bennion, 1998; Cott, 2000) or buys into conservative claims about the universal exclusivity of sexual love. When polygamy can be defined by beliefs and values that are respectable to broad majorities and enshrined in our constitution, including gender equality, then liberal, democratic societies should no longer make monogamy socially or legally compulsory.
3. Should adulterers be subject to criminal or civil penalties?
Before considering the law with respect to adultery, let’s consider the morality of it. According to Richard Wasserstrom (1975), adultery is prima facie wrong in our culture for two reasons: (1) it involves breaking a promise, and (2) it involves lying. Since both of these activities are prima facie wrong, so too is adultery prima facie wrong. Let’s look at this argument in a bit more detail.

When we get married, we (typically) take a vow of sexual monogamy. That is, we promise to be sexually exclusive with our spouse. When we engage in extramarital sex, then we clearly break this promise. Moreover, as Wasserstrom points out, this particular promise is both important and often difficult to keep. Hence, the harm that can result from the breaking of this promise can be much more acute than, say, breaking your promise that you will take out the garbage or cook supper that night. The breach of this promise can, in fact, affect a person’s ability to trust, and that loss can be devastating. 

Because we have promised to be faithful to our spouses, we must keep sexual dalliances with others secret. To do this, however, requires that we lie. The lie can either be passive, as is the case when we simply don’t tell our spouse what we are really doing, or it can be active, as occurs when we tell our spouse that we were at a meeting when we were in fact at a hotel with someone having sex. Wasserstrom (1975, pp. 211-213) suggests a third, more subtle, way in which committing adultery may be an instance of lying. In our culture as we have said, we typically associate sexual relations with love and intimacy. Indeed, as we saw above, even polyamorists make this connection. Hence, to have sex with someone whom you do not love may be taken as a kind of lie. 

In assessing these moral criticisms of adultery, we need to note that they occur within the context of society that not only encourages but or requires monogamy. Not all societies need to abide by this framework, however. Hence, the vow of marital sexual exclusivity in our society need not apply in all cases. That is, just as we can imagine marriages that do not involve any sexual relationship between the spouses, we can also imagine cases in which there is no promise to sexual fidelity – or of sexual fidelity only to one person. (In some polyamorous groupings, the people involved make a promise to be sexually exclusive to other members in the group.) In cases such as these, there will be no promise breaking when one has a sexual liaison outside of the marriage. Moreover, in this context, there is far less reason to lie or to deceive one’s spouse. Indeed, as was noted above in the quoted passage from Loving More, polyamorists tend to be deeply committed to truth and openness. For polyamorous ‘marriages’, then, Wasserstrom’s first two arguments against adultery seem not to apply. And the third argument he suggests also seems to have little force either because the sexual partners do not connect all instances of sexual intimacy with love (though this is probably more true of “swingers” than it is of those within the polyamory community) or because the people involved do not think that feelings of sex and love need be felt for only one person, or one person at a time. 

If the moral arguments against adultery seem only to apply to some but not all couples, then having either a criminal or civil law against all adulterers seems inappropriate. Perhaps, then, if we are going to have any laws against adultery, these should not apply to people in ‘open’ or polyamorous marriages. This will, however, likely be a very small group since the vast majority of people in our society seem in principle if not in fact to be committed to monogamous marriages. Should we have laws against adultery in these cases, especially given that there seems to be a prima facia moral case against adultery? 


The Old Testament of the Bible certainly thinks we ought to have laws against adultery since adultery violates the sixth commandment (Exodus 20:14). Indeed, adultery was thought to be such an egregious sin, that the penalty for it was death, often by stoning ( Deuteronomy 22:22; Leviticus 20:20; Leviticus 21:9). The laws in reality meant something different for men and women, as we noted briefly above, First, since a man was at that time permitted to marry several women, he could  not commit adultery with any of his wives. Second, a man was really only disallowed from having sex with a woman who was married or betrothed to another man. Interestingly, though, the crime of a male adulterer was taken to be a crime not against the women herself but against her husband. In effect, the adultery had used someone else’s property. This is why a husband was not thought to commit adultery if he had sex with a single woman. Unless he was caught. Then the woman’s father could complain that he would receive a lesser dowry for his daughter. The husband could correct this either by paying a fine to the father of the woman or by marrying her and paying her dowry. During the middle ages, adultery came to be seen more and more as a crime woman, and not men, committed. And secular laws allowed a husband to do a variety of things to his wife if he caught her committing adultery, including killing her (Pearce, 2007). 
What we see historically is that adultery laws adversely affected women far more than they did men. This was one of the reasons that feminists were at the forefront of changes in divorce laws in the 1960s and 1970s. Before this time, in order for a couple to get a divorce, they had to prove in court that someone had broken the marriage contract, typically by committing adultery or by engaging in some form of cruelty, such as physical or emotional abuse. Critics of these types of laws maintained that such laws often forced couples, who simply couldn’t get along but had not committed either abuse or adultery, to lie in a court of law in order to get a divorce. Having to prove in court that one of the marriage partners had broken his or her marriage contract also brought about huge legal fees, which couples often could not afford. So changes were made moving to  no-fault divorce where simple incompatibility was sufficient to effect an end to a marriage (West, 2007). Changes in the laws also sought to make the division of assets (and debts) at the dissolution of marriage more equitable. Despite the fact that some are unhappy with this new arrangement, there is evidence that people, and particularly women, have benefitted greatly from no-fault divorce. According to a study conducted by Betsey Stevenson and Justin Wolfers (2003), no fault divorce lead to a 20% reduction in female suicide after twenty years, a 33% reduction in domestic violence, and a significant reduction in domestic murders against women. 
Although some have argued that these changes in effect make a mockery of marriage contracts (Lukas, 2010), and others have claimed it has led to increases in divorce rates, many think that the benefits far outweigh the costs. In fact, some argue that despite an initial increase in divorce rates, these rates have stabilized or actually gone down (Coontz, 2010). Moreover, in terms of personal autonomy, it seems odd that we would force people to stay together when they choose not to. 
4.
Does arranged marriage violate sexual autonomy?

Arranged marriages have been a part of a great many cultures throughout history from all parts of the globe. There are, for example, references to this type of marriage in the Bible and members of the aristocracy in Europe continued to practice arranged marriage well into the nineteenth century. Today, however, such marriages are not practiced in western developed countries (with the exception at times of recent immigrant families). They are still quite prevalent in parts of Asia, such as India, in the Middle East, particularly among some form of Islam and of Hasidic Jews, and scattered throughout Africa. 


The first distinction that we need to make is between arranged marriages and forced marriages. Though there will be a great deal of overlap between them, not all arranged marriages will be forced.  In forced marriages, the future couple have no way to refuse the marriage arrangement made for them, typically by their parents. These marriages are, thus, non-consensual. As such, forced marriages do violate autonomy and ought not to be allowed in a democratic state. The issue of arranged marriages is more complex, however since in many arranged marriages, the couple may still have quite a bit of choice in the matter and, ultimately consents to their parents help in finding and choosing a marriage partner for them. In practice, however, it is difficult to know the extent to which such arranged marriages are truly consensual. For reasons such as this, some (feminist) liberals, like Susan Moller Okin (2002, p. 346), have argued forcefully that:  
The liberal state…should not only not give special rights or exemptions to cultural and religious groups that discriminate against or oppress women. It should also enforce individual rights against such groups when the opportunity arises, and encourage all groups within its borders to cease such practices. Not to do so, from the point of view of a liberal who takes women’s, children’s and other potentially vulnerable persons’ rights seriously, is to let toleration for diversity run amok.
One could also argue that children’s rights could be violated in some arranged marriages since the girl to be married may not yet be at the age of consent. And, as Paula McAvoy (2008, pp. 5-6) puts it, 

forcing an underage girl into a lifelong commitment to a man who assumes a position of authority over her greatly restricts her future autonomy. Further, girls from cultural groups that practice arranged marriages within liberal societies are often required to stop school in order to devote themselves to the private sphere and begin a family. This loss of a public self reinforces their second-class status and inhibits their ability to exit the marriage. Finally, arranged marriage for a minor is a violation of her right to self-protection. Because sex is an expectation within a marriage, forcing a minor into a union against her will results in a culturally orchestrated rape.
On the other hand, other people hold that individual rights only make sense within particular cultural contexts. These folks 

argue that, because the social goods provided by membership in these cohesive groups are eroded by the introduction of liberal principles, a liberal state is obligated to recognize their

conception of the good life and, when necessary, protect them from interference by the dominant culture. The consequence of taking pluralism as seriously as this is that liberal states will be required to accept certain illiberal practices, such as arranged marriages. In fact, the only prohibited practices in these theories are that the group many not treat its members in cruel and inhumane ways, nor prevent them from exiting (Kukathas, 1997). From this perspective, when the liberal principle of autonomy conflicts with cultural cohesion, the value of cultural attachment must outweigh the value of autonomy (McAvoy, 2008, p. 6). 
But how to we walk the fine line between respecting individual autonomy and disparate cultural beliefs?  McAvoy suggests we use the notion of “overlapping consensus,” which was introduced in John Rawls’ influential work, A Theory of Justice (1971). Though Rawls’ theory is subtle and complex, its basic outline is fairly clear. Rawls has us imagine choosing what principles of justice we would want to govern us. In order to avoid having everyone simply choose those principles that benefit themselves the most, Rawls suggest that we choose behind what he calls a “veil of ignorance,” which restricts certain knowledge from us about ourselves and our situation – for example, whether we are rich or poor, a man or a women, intelligent or not, and so on. Starting from this fair “original position,” we will choose two basic principles of justice, the second of which is broken into two further parts. The first principle of justice maintains that there are things which we all want, whoever we turn out to be. Rawls calls these basic goods, which include basic liberties such as freedom of religion, thought and expression. These basic political freedoms will, Rawls insists under the first principle of justice, have to be divided equally amongst all citizens. The second principle of justice allows for inequalities within the social and economic sphere, but only under the two following conditions: “(a) they are to be of the greatest benefit to the least-advantaged members of society (the difference principle); and (b) offices and positions must be open to everyone under conditions of fair equality of opportunity” (Rawls, 1971, p.303 – Rawls’ emphasis). 

Let’s suppose, then, that our society has been creating using these two principles of justice. What sort of guarantee do we have that our society will be stable given that individuals (and groups of individuals or cultures) within our society have such different substantive conceptions of the good life covering everything from the materialistic Wall Street financier to the members of an Amish religious community living in rural Pennsylvania? This is where the notion of overlapping consensus comes to play a part. According to this notion, people can accept the same laws, but for very different reasons. In the following example, Leif Wernar (2008) explains how the (typically illiberal) Catholic Church could support a typically liberal position. He begins by citing the Church’s position on religious freedom.
This Vatican Council declares that the human person has a right to religious freedom. This freedom means that all men are to be immune from coercion on the part of individuals or of social groups and of any human power, in such wise that in matters religious no one is forced to act in a manner contrary to his own beliefs. Nor is anyone to be restrained from acting in accordance with his own beliefs, whether privately or publicly, whether alone or in association with others, within due limits. The council further declares that the right to religious freedom has its foundation in the very dignity of the human person, as this dignity is known through the revealed Word of God and by reason itself. This right of the human person to religious freedom is to be recognized in the constitutional law whereby society is governed and thus it is to become a civil right. (1965, art. 2)

As Weiner explains: “Catholic doctrine here supports the liberal right to religious freedom for reasons internal to Catholicism. A reasonable Islamic doctrine, and a reasonable atheistic doctrine, might also affirm this same right to religious freedom, each for its own reasons. In an overlapping consensus all reasonable comprehensive doctrines support not just this particular right, but a complete political conception of justice, each from within its own point of view.”

Our question regarding arranged marriage, then, can be framed in terms of whether a particular marriage is “reasonable” in this sense. Question to be asked here might regard how the people in the marriage will fare in the future. On this point, the research that has been done on arranged marriages present a strong prima facie case against its reasonableness in most cases. For example, couples from autonomous or love marriages are more satisfied with their relationship than couples of arranged marriages (Diina, 2009). And women in love marriages experience more autonomy within the relationship, especially with respect to financial matters, than women in arranged marriages (S. Gunasekaran ,2010). Indeed, Edlund Lena and Nils-Pettar Lagerl (2002/2004) suggest that love marriages are more effective in promoting not only individual wealth but of whole societies as well. 
5. Is virginity valuable in a potential spouse?

In 2006, a French court ruled that a Muslim man could have his marriage annulled because his wife was not a virgin. Apparently, the groom wanted “out of the marriage while the wedding night party was still under way when he complained to guests that he couldn't present them with a bloodied sheet as proof of his wife's virginity (a tradition in some circles). He went to court the next day, arguing she deceived him regarding a vital part of the marriage, something to which she admitted, saying she had had sexual intercourse before the wedding” (Muhammed, 2008). The initial ruling invoked France’s civil code, which says a marriage can be annulled "if there was an error about the person, or about the essential qualities of the person"(Cited in Mohammed, 2008). The event caused quite an uproar of course with many people concerned that if the ruling stood, many young Muslim women, concerned about their marriage prospects and social standing, would seek surgery to have their hymens restored. This practice is, in fact, becoming more popular in France and elsewhere. For example,  Dr. Robert Stubbs, a Toronto surgeon who has performed hymen-restoration surgery for two decades, does about 25 of these surgeries a year on mainly Middle Eastern (and not just Muslim) women, at a cost of about $3,000 each. His clients range from women who are "suicidal" after being raped to those wanting to ensure they pass the sheet test on their wedding night (Mohammed, 2008).

Clearly, then, for a number of people, the answer to the question posed in this section is in fact yes. And while the majority of people for whom virginity is a requirement of marriage are not in western developed countries – or have only recently moved to such countries -- virginity is considered by many people to be an important characteristic in a potential mate. Indeed, virginity is making a comeback, so to speak, in the West decades after the sexual revolution began in the 1960s. For example, under the former George W. Bush administration, abstinence and ‘virginity until marriage’ campaigns were heavily promoted with more than 700 abstinence programs in high schools in all fifty states costing approximately $135,000,000 per year (Rosenberg, 2002). We will discuss the issue of sex education in the next chapter: we point to this statistic here simply to point out that such programs seem to have made an impact on adolescents and young, single people in the West as increasing numbers of them say they want to wait until they are married to have sex. For example, a 2011 study conducted by the Centers for Disease Control and Prevention (CDC) found that between 2006 and 2008, abstinence was 27% in young men between the ages of 15 and 24 years, up 22% since 2002. Virgin females in the same age bracket were 29%, up 7% from 2002.  Some studies find virgins in even higher numbers. A 2007 study of the collected responses from 1,500 Duke University freshmen and seniors in Durham, N.C. found that about 53% of women and 40% of the men said they were virgins (Jayson, 2011). Importantly, the data didn’t simply count vaginal intercourse; it counted oral and anal sex as well. Hence, the rise in rates of virginity can’t be explained away simply by saying that young people are just replacing intercourse with other types of sexual activity. The numbers seem to point clearly instead to a real drop in sexual activity within this age group (Kraft, 2011; Chandra et al., 2011). 


Paradoxically, as this trend prevails so does another which seems at least to be it exact opposite; namely, “hooking up.”  Though this is a vague phrase, and can mean almost anything from kissing to having sexual intercourse, it is distinctive in that it involves “no clear mutual expectation of further interactions or a committed relationship” (Owens, et al., 2011, p.331). The hooking up script is most often contrasted with the dating script, which it has, in some age groups, mostly overtaken. Unlike a date, where two people make prior arrangements to meet and do some activities together, such as seeing a movie or eating dinner together, hooking up more typically involves two people who just happen to get together at the end of an evening. Sociologist Paula England has found recently that by senior year, 72% of both sexes reported having at least one hookup, with the average of 9.7 for men and 7.1 for women, although, she adds, this can be a bit deceptive because "Some people are hooking up a bunch of times with the same person but are not calling it a relationship” (Jayson, 2011).

Can we make any sense of these contradictory trends? In one sense, we could say that whether one hooks up frequently, or decides to remain a virgin until marriage is just a matter of personal taste. However, we must also remember that individual desires are formed within our social and cultural setting. Moreover, the meaning our actions have – including the way in which other people assess them, morally and otherwise – is also at least partly a matter of social context. Hence, it would be hard to imagine a young Indian woman living in a very traditional small rural village opting for a promiscuous lifestyle. For one, it genuinely might not occur to her. More importantly, perhaps, is that her decision will have consequences for her quite different than they might for someone attending university in Boston, Montréal, or Los Angeles. 

In an influential and interesting paper, “Defending Promiscuity,” philosopher Frederick Elliston (1975) lays out three arguments why one ought to at least consider sexual experimentation with a number of partners, which he labels, (1) the Classic Liberal Defence; (2) Sex as Body language Argument; and (3) Authentic Sexuality, an Existential Defence of Promiscuity. 

In the first argument, Elliston moves from the liberal position that what does not harm third parties ought to be considered a matter of private choice. Hence, so long as one does not harm another by, e.g., lying to them, and protection is taken against unwanted pregnancies and STI`s, to be promiscuous ought to be a matter outside of societal concern, and certainly outside of the law. In addition, Elliston suggests, sex can be a form of great pleasure. Hence, when we combine ‘no harm’ with ‘great pleasure’, we have a positive argument for the legitimacy of promiscuity. The second argument begins by claiming that sex can be considered a form of communication that uses the body rather than words to convey meaning. Just as one improves their verbal communication skills by conversing with a number of different people, so too it may be that one leans to communicate fluently with one`s body though promiscuous sex. Finally, the third argument begins by drawing a distinction between an authentic from an inauthentic life. Following in the footsteps of existential philosophers like Jean Paul Sartre, Elliston maintains that an authentic life is one that you choose personally and freely and not one ‘chosen’ simply because it conforms to socially accepted norms. He suggests that teenagers and young adults are under lots of pressure to conform in one way or another, including sexually. Genuinely choosing to be promiscuous, then, can be an authentic choice, and part of an authentic life. 
Elliston`s paper is subtle, though, and he concludes his essay with what he calls an “unscientific postscript.” Although he doesn’t retract his earlier arguments, he does suggest that the issue of promiscuity is complex and that his arguments might have limitations. For example, the existential defence of promiscuity demands only that we actively choose the sex life that we want as opposed to letting social norms do so. But this leaves open the possibility that one could choose any number of different sex lives, including celibacy before marriage and/or monogamy after it. Moreover, it is open to us to make different choices at different periods in our lives. Hence, a mid-fifties person might genuinely choose a monogamous sexual life within marriage as opposed to the promiscuous life she chose in her twenties or late teens. With respect to the body language argument, Elliston considers the counterpoint that sex with a wide variety of people may be analogous to a series of shallow conversations of the sort one has at a big social gathering where one talks to a variety of people through the evening but says or hears nothing of particular importance. It may be that our truly deep conversations are held with one person; perhaps only to our husband or wife. Moreover, speaking to the same person need not mean that the same conversation is held over and over again. Indeed, for some, it may only be possible to truly be oneself and able freely to experiment sexually with one’s spouse. Finally, the liberal argument is built on the assumption that a promiscuous life isn’t harmful to anyone, when the right precautions are taken, and that it provides its participants great pleasure. While these two claims may be true, they might also be false. Research on hooking up in particular has provided conflicting evidence regarding harms and benefits. Moreover, some of these harms and benefits differ between men and women. Men have consistently rated casual sex more highly than women, and hence men tend to look more favourably on hooking than women do. Part of the explanation for this seems to be that women more frequently look for things that hooking up typically does not provide, like companionship and intimacy (Mongeau et al. 2007). Furthermore, though the sexual double standard isn’t as powerful or as acute as it used to be, women are still much more likely to be denigrated for promiscuous behavior than are men. This may in turn explain why depression and feelings of regret are often experience by women hooking up but not by men (Eshbaugh & Gute, 2008).  On the other hand, some women report many benefits from hooking up. For one, they can initiate a hookup whereas in the dating script, men almost always took the lead, active role (Bradshaw et al., 2010). They also report further benefits from hooking up such as an enjoyable sexual experience, feeling wanted and cared for, and feeling excitement. Both men and women report that hooking up is less likely to lead to a ‘broken heart” (Paul & Hayes, 2002). For whatever reasons, though, women begin to lose interest far sooner than men in hooking up. Women have typically had enough of hooking up by their early twenties while men would like to continue for many years thereafter (Bogle, 2008). 

Of course, celibacy vs sexual engagement also raises issues of unwanted pregnancies and the risk of contracting STI’s. We shall deal with these issues, however, in the next chapter on sexual education.
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� April and her ‘husbands’ made the news in the late 1990s as a result of a Tennessee juvenile court taking away her child (from a previous relationship) because the judge believed that the child was being adversely affected being raised in such an environment. The child now lives with her biological grandmother.


� In providing these allegedly evolutionary accounts, we should not be taken to be endorsing them. Both accounts are, in our view, guilty of a false biological determinism. Our point in raising these views is rather to show that the scientific community seems split of the issue of whether our genes favor polygamy or monogamy. 


� These figures are for heterosexuals only. Though lesbians tend to have similar numbers of sexual partners, the numbers tend to be higher for gay men. See Corvino and Gallagher, 2012.


� Cheshire Calhoun challenges the assumption that shaping our lives around a set of commitments makes them richer or more meaningful. She suggests that the attractiveness of commitments may depend upon a person’s disposition in regard to managing her future. Though beyond the scope of this comment, her arguments resonate well with Emens’s dispositional account of polyamory. See Calhoun, 2009.
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