
Case 8:4 Tracy and Robert Latimer: “lt Was Right to kill my Daughter"
On October 24, 1993, Robert Latimer deliberately ended the life of his 12-year-old daughter, Tracy, on his farm near Wilkie, Saskatchewan. Latimer freely admitted that he had put his daughter in the cab of his pickup truck and piped in exhaust fumes resulting in her death by carbon monoxide poisoning. Tracy had suffered from cerebral palsy and had been both physically and mentally disabled since the time of her birth. At the time of her death, Tracy weighed no more than 38 pounds. She had never been able to walk, sit up, talk, feed herself, or express her thoughts or wishes. She had suffered a great deal of pain throughout her life and had undergone numerous surgeries to correct orthopaedic and musculoskeletal difficulties. At the time of her death, Tracy was scheduled for further corrective surgery to relieve the pain of a displaced hip. She was not, however, in any mortal danger. Robert Latimer's defence was that his act was "mercy killing" and that he had acted only to relieve his daughter's continued and inevitable suffering.
On November 16, 1994, an eleven-member jury of the Saskatchewan Court of Queen's Bench found Robert Latimer guilty of second-degree murder. Judge Ross Wimmer sentenced Latimer to the minimum sentence required by law, life in prison (25 years) with the possibility of parole after ten years. Shortly thereafter, Latimer appealed the Court's decision and was released on bail. On July 18,
1995, the Saskatchewan Court of Appeal denied Latimer's appeal. Two of the three judges, Mr. Justice Calvin Tallis and Mr. Justice Nicholas Sherstobitoff, agreed with both the verdict and the sentence, arguing that these were necessary to protect the rights of the disabled. The third, Mr. Justice Edward Bayla, suggested in a dissenting opinion that the life sentence was too harsh for someone with Latimer's motivations. According to Bayla, the sentence imposed by law "exposes a stark inequality in the administration of justice in Canada in this sphere of wrongdoing." This sentiment, that the conviction was warranted but the sentence excessive, had been echoed in the media. Some
drew a contrast between Latimer and Paul Bernardo, convicted in the sex slayings of teenagers Kristen French and Leslie Mahaffey.
Following his failure in the Saskatchewan Court of Appeal, Latimer appealed to the Supreme Court of Canada. On February 6,

1997, the Court ruled that Latimer's conviction should be set aside and they ordered a new trial. The Court had agreed that the Crown Attorney had committed an abuse of due process by requesting that the police canvass prospective jurors for their views on mercy killing.
On November 5,1997, Robert Latimer was convicted once again of second-degree murder. The jury, though it found him guilty, recommended that he serve only one year in jail before parole. They had accepted Latimer's contention that the mandatory life sentence with no chance of parole for ten years amounted to "cruel and unusual punishment" and was therefore in violation of the Canadian Charter of Rights and Freedoms. In their view, Latimer was entitled to a "constitutional exemption" to the mandatory sentence. On December 1, 1997, the trial judge, Judge G.E. (Ted) Noble of the Saskatchewan Court of Queen's Bench agreed, and imposed a sentence of two years less a day. Mr. Latimer was to serve one year in prison plus one further year of house arrest. In issuing the exemption, Judge Noble noted that "If Mr. Latimer's situation does not warrant the granting of a constitutional exemption [to the mandatory sentence], then it is unlikely that any set of facts will ever arise where this rarely granted legal remedy can be made available to one who commits an act of compassionate homicide."l
Advocacy groups for the disabled were outraged by Judge Noble's sentence. Dr. Raffath Sayeed, president of the Canadian Association for Community Living, which lobbies on behalf of the mentally dis
abled, claimed to be "in shock."z Pat Danforth of the Council of Canadians with Disabilities, offered the following comment, "We're telling every senior citizen, every quadriplegic, anyone injured in a car accident that their life is of diminished value."3 She further added, in response to the suggestion that Tracy's pain was unremitting and that her life was tragically debilitated, "Tracy's pain wasn't continuous. It was intermittent and situational."4
Before issuing Robert Latimer his constitutional exemption, Judge Noble provided an explanation of why he was prepared to take this highly unusual step. What follows is an excerpt from Judge Noble's reasons for judgment.s
As a person, Mr. Latimer is depicted as a responsible and hardworking farmer from the Wilkie area where he has lived his entire life. With his wife Laura they had four children, the old

".
est of which was Tracy, born with a very severe form of cerebral palsy which left her permanently incapacitated, and in order to sustain her life she required constant ongoing total care.
The evidence reveals the enormity of their task in caring for Tracy on a day-to-day basis, but establishes that Mr. Latimer shared in providing for her needs. Not only his wife but his sisters described his love and devotion to this child. When asked about the standard of care the Latimers provided Tracy, her doctor said "excellent." ...
It is also clear from the ongoing history of this whole case that he is not a threat to society, nor does he require any rehabilitation. In summary, the evidence establishes he is a caring and responsible person and that his relationship with Tracy was that of a loving and protective parent. On the evidence it is difficult to believe that there is anything about Mr. Latimer that could be called sinister or malevolent or even unkind towards other people.
I move on to consider the gravity of the offence and the circumstances which led to the accused taking his daughter's life.
The gravity of murder need not be stated. It is recognized in our society as the most serious crime of all, and that is reflected in the penalty that has always been attached to its commission. Having said that, an act of murder like any other crime is committed in countless ways by people with countless reasons for doing it ... [The] law recognizes that the moral culpability or the moral blameworthiness of murder can vary from one convicted offender to another...
From the moment [Mr. Latimer] was arrested, he told the police he did it because he wanted to put her out of her pain. The extent of the pain Tracy was suffering in the months leading up to October 12, 1993 is well documented by the evidence
of her mother, the outside care-givers who attended on her, and Dr. [Anne] Dzus, the surgeon who had announced to Laura
Latimer on October 12, 1993, that to alleviate Tracy's pain radical surgery to her right hip had to be done very soon. The extent of her concern is enhanced by her decision to move the surgery up to November 4.
We know Tracy had surgery before this to alleviate her condition. At four years they cut the muscles and tendons in her hips and she was left with a flail limb she could no longer

control. While every effort was made to keep her muscles as flexible as possible, it must be remembered that Tracy, save for her head and one arm, was incapable of movement on her own, a fact which illustrates again the constant attention she required.
At age nine she required further cutting of her muscles and tendons to ease the pressure on her joints. This time she was placed in a case from chest to toes for a period of six months.
In 1992 her body had become so twisted out of shape that the surgeon placed steel rods in her back to straighten her body. After this surgery Tracy suffered severe pain because her right hip was dislocating regularly. This was thirteen months before she died.
By the time Dr. Dzus saw her on October 12, 1993, her pain was pretty well unremitting. All in all the evidence indicates that her health was slowly but steadily deteriorating. In the summer of 1993 she was in a respite home in Battleford, and while there lost several pounds by the time she came home.
When Laura Latimer told her husband on October 12 that Tracy needed more surgery to alleviate the right hip problem and that there was no guarantee it would stop the pain, and that Tracy faced further surgery as she got older just to alleviate her
suffering, Robert Latimer took the decision to take the matter of Tracy's pain into his own hands. He considered a number of ways of putting her out of her misery, but finally settled on putting her to sleep with carbon-monoxide gas as the most gentle way of accomplishing his goal. We know that on Sunday, October 24, he carried out his plan.
Why did he do it? He consistently said his only concern was Tracy's ongoing pain and that he could not see any possible way she could ever be freed of the pain by the surgery which was scheduled to be done November 4, or that any future surgery designed to reduce her ongoing pain was anything more than pain management - certainly not a cure or anything close to it
The decision [Mr. Latimer] made was in clear conflict with the law and he knew it, but he did not seem to care so long as he accomplished his goal.
There are different ways of characterizing his decision to take Tracy's life. The Court of Appeal saw him as "assuming the role of a surrogate decision-maker" who then decided to terminate

her life. I would characterize it by saying that he (and his wife) became the surrogates of Tracy at her birth and that twelve years.later he decided, when faced with the despairing news that her pain would continue unremitting, that he must do his duty as her father to relieve her of that prospect. It is significant in my opinion that the jurors indicated through the questions submitted to the court that they too felt he should not have killed Tracy but they sympathized to a significant degree with why he had done it.
I repeat again that, in my opinion, the evidence does not in any way suggest he killed his daughter because she was so severely disabled. It is admittedly a difficult task to prove what motivates a person to carry out such a grave act as murder that was not somehow related to self-interest, malevolence, hate or violence. But in my view of the evidence presented in this case, which is for the most part clear and uncontradicted, we have that rare act of homicide that was committed for caring and altruistic reasons. That is why for want of a better term this is called compassionate homicide ...
[Would a life sentence without parole for ten years in this case] constitute cruel and unusual punishment? After much reflection I have concluded that the answer to that question is "yes."

