
Case 4:2 The Legality and Morality of Surrogate Motherhood
Jane and Tom Saunders have been happily married for seven years. Jane is a 35-year-old corporate lawyer and Tom a 33-year-old accountant with a large firm. Last year Jane became seriously ill and had to undergo a hysterectomy which left her infertile and incapable of bearing children. This was a serious blow to the Saunders, who had planned to have a child now that their careers were fully established.
Adoption was considered but rejected for three reasons. First, Jane and Tom really did wish to have a child of their own. Secondly, they were loathe to face the several years of waiting normally involved in adoption and felt that their best "child-rearing days" might then be over. Thirdly, they had become aware of another option which struck them as preferable: surrogate motherhood. This procedure would involve another woman capable of conceiving and bearing a child. She would be artificially inseminated with Tom's sperm, bear the child, and upon birth surrender custody to Tom, the biological father. Jane could then become the child's legal mother through ordinary adoption procedures. As for the surrogate, the Saunders had to look no further than Tom's secretary Alice, who said she would be willing to serve in that capacity. Alice is a divorced 27-year-old mother of two who could use the extra money. The Saunders agreed to pay all of Alice's medical costs, the salary she would lose while on maternity leave, plus an extra $10,000 for her time and effort.
Jane drew up a formal agreement which was signed by all three parties. In return for her reimbursement, Alice agreed (a) to abstain from sexual intercourse between the time of insemination and the birth of the child; (b) not to abort the child without the consent of both Jane and Tom; (c) to maintain her health; (d) to refrain from smoking, consuming alcohol, or taking illegal drugs; and (e) to surrender custody of the child to Tom.
Of course for the arrangement to work, Alice needed to be artificially impregnated with Tom's sperm. The trio therefore approached a local fertility clinic and asked the staff to perform the TDI. They refused, suggesting that the use of surrogate mothers is unethical.

